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 JUDGE: [inaudible]. 

ORAL ARGUMENT OF PHILIP Y. BROWN ON BEHALF OF THE PETITIONER 

MR. BROWN: Good morning. May it please the Court. My name is Philip Brown, and with me is Brian 
Burk, and we represent the appellant Take it Away Inc., and I'd like to reserve one minute for rebuttal, if I 
may. 

JUDGE: I'm sorry, how much? 

MR. BROWN: One minute, please. 
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JUDGE: Yes, of course. 

MR. BROWN: At bottom, this case is about the enforceability of a contract. We believe that the district 
court erred by looking at this case through the lens of a trade secret as oppose to looking at it through a 
contract. And as a result the district court opinion can be really read in one of two ways, the first way is that 
contracts of non-disclosure agreement, the agreement in this case can only protect trade secrets, and we 
submit that that's not in accordance with the way Massachusetts contractual law is. 

The second way is this contract can be read in the way the district court could read this contract is that the 
contract only protected confidential and proprietary information which means that it only protected trade 
secrets, that is confidential and proprietary was a term of art and that the parties meant that it be a term of 
art that meant trade secret and that's what they bargain for. But neither of those readings really make sense 
in this case. Home Depot entered into this confidentially-- confidentiality agreement after reviewing a teas-
er which an ink link of what the idea was, of what the plan that our client wanted to propose to them. 

And based upon that Home Depot entered into a contract in which they agree that they would not use the 
information that was presented to them by Take It Away for any purpose other than evaluating the idea 
without getting the express written permission of our client. Massachusetts courts [inaudible] 

JUDGE: Counsel, [inaudible] just for your, for your benefits [inaudible]-- I, I understand there are many 
difficult legal issue here in terms of the-- perhaps the framework but I, I-- for your benefit I would like you 
to know what troubles me, I guess, I could say factual [inaudible] legal implications opposite by your posi-
tion. I-- I'm, I'm struggling to understand why there was sufficient similarity between the, the Dumpster 
Rental Program that Home Depot embarked upon some years after your clients initial contact with them 
and what's your clients were proposing other than it involved the rental of dumpsters, it's hard for me to see 
how there is any similarity between what Home Depot ultimately chose to do, in which your clients were 
proposing because what they ultimately chose to do was basically allow people in the business [inaudible] 
dumpsters to, I guess [inaudible]-- that they would make them [inaudible]-- they would make their cus-
tomers aware that you can rent dumpsters. 

If, if a dumpsters [inaudible] rented, Home Depot would get a, would get a commission. That's-- ultimately, 
that's all that they did and that was very different, very different in terms of what your client was proposing. 
So that's what I'm struggling with in terms of your appeal. 

MR. BROWN: I say it your Honor, if you look at this from the customers perspective, what Take It Away 
proposed and what Home Depot is doing right now are exactly the same thing. The point of it is that a cus-
tomer at the point of purchase on a get to the check out counter, can go ahead and get information to go 
ahead and rent a dumpster. There are dumpsters-- the idea was to have a dumpster that would be delivered 
within 24 hours on both, both sides of a Home Depot where trash begun. They would be one week rentals, 
the pricing was similar, really the only difference that we can see is that trash begun has a license agree-
ment. 

Whereas what Take It Away it initially propose is that the receipts run through the register although Take It 
Away was, was willing to [inaudible] … 



JUDGE: [inaudible] your class proposal, there was going to be substantial on-going involvement of Home 
Depot in this, in this rental enterprise and the program that they embarked upon, it seems to be they [in-
audible] there is no kind of on-going involvement at all. 

MR. BROWN: Well, your Honor, we didn't see-- there was not going to be substantial on-going involve-
ment on the part of Home Depot under our plan, the involvement of Home Depot really was that their name 
would be on, on the brand. 

JUDGE: But doesn't, doesn't that just raise another problem for you and I, I have-- I share Judge Lipez's 
difficulty-- you know, I have this [inaudible] one. Why doesn't your client's proposal to Home Depot which 
was the subject of the confidentiality agreement boil down to this? You, Home Depot can go into the busi-
ness of renting dumpsters and will do the backroom work for you. What [inaudible] did they propose? 

MR. BROWN: Even if [inaudible] … 

JUDGE: And if that is all they propose, in fact, is there a, a), a) an enforceable contract and b) a, a, a suf-- 
sufficient distinction or a sufficient similarity between that and the, and the, the arrangements that Home 
Depot later made with the, with the four entrepreneurs to be a violation. 

MR. BROWN: First of all, we would say that that would be an enforceable contract, your Honor, and the 
reason that it's an enforceable is because by just simply disclosing the idea of a whole view range of rev-
enue, a whole [inaudible] revenues [inaudible] for Home Depot is enough value to provide the considera-
tion for the contract. You could look at it from a slightly different perspective perhaps, let's suppose that 
Take It Away was instead of a, a [inaudible] dumpster booker, let suppose that they were a consultant. 

And they had entered into a confidentiality agreement with Home Depot and Home Depot wanted to en-
gage this consultant to find a, a new face of revenue and the consultant came up with this idea of dumpster 
brokerage business. Well, certainly that would be an enforceable contract, the consultant couldn't go out 
and if they had sign the confidentiality agreement, the consultant couldn't go out and [inaudible] use that 
information without Home Depot's permission or Home Depot couldn't use it without [inaudible] … 

JUDGE: Well, I, I presume the, the consultant couldn't go out and, and immediately go to one of the com-
petitors and say I've got this great idea for you but when if, if Home Depot said we don't want to do this, it's 
I have difficulty in, in, in seeing why the same information or the same proposal couldn't be made to, to 
somebody else, I mean I-- I'm, I'm, I'm-- I guess, I'm-- it's certainly is not proprietary information, it's cer-
tainly is not a trade secret. [inaudible] and if Home Depot got its value and rejected it I don't know why the 
proposal couldn't be made to somebody else but, but [inaudible]-- let me ask you a counter question. 

What if a, a lawyer at a law school wants a to personal were walks into a corporate law firm and says-- you 
know, by the way, I, I want you to agree to to keep secret forever but my proposal is that you [inaudible] 
personal injury work to people who work for your corporates clients and a-- and, and Ill represent them, 
you can hire me and, and I'll represent them. Would that be the subject of, of an enforceable confidentiality 
agreement if the, if the corporate law firm says, we don't want to do that? 

MR. BROWN: That may or may not be your Honor but that's a different hypothetical than what happen in 
this case. It might be [inaudible] enforceable if in fact there had been no personal injury cases and personal 



injury was a brand new of area of law which no one knew about and which this law student [inaudible] is 
the next big thing. Then again, that-- then that might be an enforceable agreement, the problem with the 
hypothetically your Honor is that personal injury [inaudible] something that's well-known in the market 
place, whereas what Take It Away was proposing was something that no one knew about and in fact [in-
audible] … 

JUDGE: Well, the, the dumpster business certainly wasn't any secret, the, the only question was whether 
Home Depot was going to go into the dumpster rental business and in my hypothetical the only question is 
whether the corporate, corporate law firm is going to offer personal injury services. 

MR. BROWN: [inaudible] honor, it's not just dumpsters rental, that's, that's looking at their idea as a into 
broad a term. What they were really marketing, what they were marketing was a dumpster brokerage busi-
ness in which for the first time ever you could walk into a store in San Francisco and say, I'm moving to 
Boston, Massachusetts, and I'm going to need a dumpster there to do my renovation project and you would 
be able to buy that dumpsters in San Francisco and have that dumpster deliver in Boston. 

That was something that was brand new in the market place, and it had never been done before and in fact, 
it never was done until Home Depot implemented that, that plan when they so, which is a different scenario 
than I want to do personal injury law and a corporate law firm. 

JUDGE: What-- I mean, I mean Home Depot [inaudible] they were already in the rental business with cer-
tain [inaudible] tools, for example, things like this, now, obviously, dumpsters are a big step up from tools 
but this was just-- it seems to me little more than the suggestion not to [inaudible] what's your clients were 
doing but [inaudible] the suggestion was look, there's another revenue stream that you could get from a 
different rental program, rent dumpsters, I mean, you have [inaudible] come in here, they are contemplating 
instruction projects that probably going to need dumpster, you can make money by renting dumpsters. And, 
and that, that seems to be little more - 

MR. BROWN: Uhm-hmm. 

JUDGE: - than what your client [inaudible], was, was proposing. So what, what elevates that to trade secret 
or, or confidential information [inaudible] … 

MR. BROWN: First of all your Honor, if you look at this from a contract perspective, we don't need to look 
at it as to whether this information rises to the level of the - 

JUDGE: I unders-- okay. 

MR. BROWN: - trade secret. 

JUDGE: [inaudible] put it another way, what, what gives that idea such value that it constitutes the consid-
eration required in, in the contractual, in the contractual arrangement? 

MR. BROWN: It gives the value, your Honor because it is a whole new source of revenue which Home 
Depot was not realizing and in which in no retail home improvements [inaudible] was realizing at that 



point, granted it maybe a [inaudible] hindsight a simple idea but if you put yourselves back in the shoes of 
1997 it was an area of revenue that no one was realizing on a national basis and so that and of-- in and of 
itself provides the consideration for the contract and let's not forget that this contract isn't one that says Take 
It Away has to partner with Home Depot. 

Yes, they wanted to partner with Home Depot and provide the dumpster service and dumpsters brokerage 
and do the marketing and they gave them the projections and do all the things that they had talked on and 
off about for five years. But what this contract was about was whether or not Home Depot could go ahead 
and use what they told them, what this new source of revenue would be without first getting the written 
permission from Take It Away. And really that's what this boils down is, is that Take It Away was entitled to 
at least have a all or a letter back from Home Depot that says, yes, we want to enter into this [inaudible] … 

JUDGE: Because they would say, no, you can't do it unless you pay us money and the question is would-- 
was Home Depot getting anything of value in advance that would support the, the claim to the payment of 
money. 

MR. BROWN: Well, we beli-- we believe that they certainly did because we educated to them to the mar-
ket, we educated them to the potential revenues, we educated them as to how a dumpster brokerage could 
be done, specially in a business where at that time dumpsters hollers or trash hollers [inaudible] was a fairly 
fragmented business, there were a couple of large players but [inaudible] large it was a fragmented [inaudi-
ble] sort of a business across the country. So by telling them how they could go ahead and do this idea, how 
it could come together and how they could make money from it, yes, that's a, that's, that's a-- certainly val-
ue that they provided and yes, we believe that's something that Take It Away could be compensated [in-
audible]. 

JUDGE: The simple scheme that they embarked upon is totally different than what your, what your client 
was proposing. 

MR. BROWN: We'd say that it's not different your Honor, it maybe different in some of the details but just 
because they do ABC and D, we're still entitled to be compensated for what we provided them of say A and 
B. The scheme that they embarked upon is really dumpster rentals at the point of purchase through a bro-
kerage business in which dumpsters with the name Home Depot on them are delivered to a-- delivered to 
customers within 24 hours, just as we propose, it's a similar price in scheme and from all intensive purposes 
from the client or the customer perspective it would be the same. 

Granted you're talking slight differentiation and that the customer contract under the trash begun plan, the 
contract is with the trash begun and not with Home Depot but that really goes to more issues of Home De-
pot concerns about liability. I see that my time is up. 

JUDGE: Thank you, Counsel. 

ORAL ARGUMENT OF DAVID B. CHAFFIN ON BEHALF OF THE RESPONDENT 

MS. CHAFFIN: May it please the Court. My name is David Chaffin and [inaudible] with my co-counsel 
Sariana Hocula, we represent the Home Depot. Your Honor, we respectfully request affirmance, Judge 
Woodlaw was absolutely corrects, when he concluded that there was no trade secret at issue here, he was 



absolutely correct that there was no protectible by contract information at issue here, his conclusions also 
that there's no-- there was no evidence of misappropriation which also correct, there is no genuine issue of 
material fact on that. 

JUDGE: Well, wasn't he wrong in terms of this legal analysis when he suggested that if the, the business 
scheme that was propose did not met the standards of a trade secrete then there was no enforceable con-
tract, no misappropriation, I mean that-- there was a certain single [inaudible] purpose in the analysis, if 
you will, that seem to be somewhere [inaudible] departure from the, the, the, the relevant law. 

MS. CHAFFIN: I think [inaudible]-- I think I read the cases differently your Honor. [inaudible] key case on 
this I-- well, there are several cases I mean, that's [inaudible] law in Massachusetts that you can't a confi-
dentiality agreement to protect information that isn't secret, you can't make it confidential and therefore 
protectible, and the question then is what is that mean, is there something different about confidential in-
formation that distinguishes [inaudible] more easily protectible in something that one would say it's a trade 
secret because in deed Judge Woodlaw didn't-- did say that they're analogous. 

And I think the answer is they're not for present purposes your Honor different, there's a-- that the, the 
SJC's most recent statement on this subject, a case that Take It Away does not cite, is Warner Lamber versus 
Executive Quest and in there, now, Chief Judge Marshall made it quite clear that [inaudible]-- protectible 
confidential information must meet the six factor test under Judge Gray which is the test for trade secret 
information. 

And there are other cases to the same affect, there's a case, I think it's Erko involving [inaudible] that settled 
law in Massachusetts, that there maybe a distinction between shay-- trade secret law, trade secrets and pro-
tectible confidential information but for present purposes, it isn't significant because the attack in this case 
has to do with the core critical [inaudible] of, of either confidential protectible information where a trade 
secrets [inaudible] secrecy, which is, is it, is it something that is generally known to the public or any indus-
try. This is the home improvement industry. 

JUDGE: Well, does that really, does that really capture what's, what's involve here. He's, he's, he's saying 
there a re a lots of things that the public knew, the public knew that dumpster could be rented, the public 
knew that Home Depot sold lumber and rented tools and so on. All of that I, I think they would, they would 
readily say was, was not protectible information. But they would say what we came up with was not so 
much protectible information, it's a good idea, a money-making idea premised on all of this other facts that 
other people know but an idea which so far as anybody could tell was not being tried out. Nobody seems to 
have fun of it. 

MS. CHAFFIN: Uhm-hmm. 

JUDGE: And, and what we want is the, is the value of our good idea. So why, why isn't this a case that real-
ly does not fit into the trade secret or, or proprietary information slot? Why, why isn't this a, a case that, that 
[inaudible] has got to be fitted in the some third slot that we don't the name of, yet? 

MR. CHAFFIN: Bec-- because Justice Souter [inaudible]-- the part of your-- that you just-- part of the 
phrasing that you just use is part that doesn't apply here. No one had fought about it, that's just not the case 
here. [inaudible] sugge-- the only part that we don't know about whether anyone i [inaudible] … 



JUDGE: Well, that maybe why they would lose the case on the merits, if it would tried - 

MS. CHAFFIN: Uhm-hmm. 

JUDGE: - but the question is; do they have any claim that they can try and I think you're saying no they 
don't. 

MS. CHAFFIN: They, they don't your Honor, but the, the, the point is here, this notion of renting dumpster, 
it had been done locally, it had been, it had been done nationally, there were in the-- there is plenty of evi-
dence in this record that there are firms that do-- that rent dumpsters to people who are do-it-yourself, home 
recruitment [inaudible] specialist [inaudible] a national or almost national basis [inaudible] industries, 
Waste Management, the company that Take It Away approach, Republic, does it on a multi state basis. 

JUDGE: So you're saying that this so-called “good idea” was something that boils down to this, you can do 
it too. 

MS. CHAFFIN: Exactly. 

JUDGE: Yeah. 

MS. CHAFFIN: Moving it into the Home Depot, that's why-- the hypothetical that, that, that occurs to me 
is if they took this idea to a local lumber yard and said, hey, you know, you could make some money rent-
ing dumpsters [inaudible] because people are picking up lumber [inaudible]-- you know, it's a good- it's 
[inaudible] purchase and would sa-- would anyone really think that, that's a trade secret? No. What's-- what, 
what is kinda grabs [inaudible] in the stomach a little bit about this idea is that they brought it to the Home 
Depot. That's where the value comes from because it's an established valuable retail channel, over 2000 
stores, and that's why the numbers that are in were in their proposal are big. 

It's not a new idea, the only thing new is they brought it [inaudible] Home Depot, as their own principles 
admitted. But what their brought the Home Depot was the idea, weren't you provide this commodity. 

JUDGE: Well, yeah, [inaudible] if you got this teaser which [inaudible] described in general terms this, this 
idea which you suggest amounts to nothing more than-- well, you could do this too but your are 
[inaudible]-- apparently sufficiently interested that in order to educe them to explain more fully what they 
were talking about, your clients entered into this non-dis-confidentiality and, and, and non-disclosure 
agreement. So certainly, your initial reaction-- your clients initial reaction was, oh, yeah, I mean we … 

MS. CHAFFIN: Uhm-hmm. 

JUDGE: Yeah, this is been around, this is no big deal, I mean you, you obviously wanted-- you want to 
know the details of their proposal. 



MS. CHAFFIN: [inaudible] certainly your Honor, when you got teasors that talk about massive new un-
tapped markets and there is a lot of nice [inaudible] language in there of course the teasor does disclose the 
court concept here under no protections but they [inaudible] up, we may live a lot of people about new 
products and ideas but sure Mr. Stewart sign the agreement but not many other executives down the road 
including very senior management declined to repeatedly and were never told that Mr. Stewart had sign the 
agreement. 

He signed it, he got some details, others look the details too, there's nothing wrong with the valuating pro-
posals and who knows what they might have come forward with, maybe they would have come up with a 
unique idea, but this one was not, this was a commodity. You can rent the commodity just the way Browny 
First does, just the way Waste Management does, etc., and they say-- and well, the difference here that they 
argue is you brought [inaudible] purchase. Well, [inaudible] we're not doing [inaudible] purchase. 

And actually, [inaudible] purchase was available before we got into the deal, a customer in Home Depot 
store could pick up the cell phone, call Browny First, whoever they use before, they acknowledge that our 
customers were doing the same thing just through a different people, moving into the store, there's no-- 
that's not a trade secret, that's not for pro-- protectible proprietary information. It's just been a commodity 
[inaudible], I could take off scenarios one in the backroom, I go into McDonalds and say, hey, organic food 
is a, a real [inaudible] now, sign them up, why don't you, why don't you bring out a line of organic food? I 
mean, I could go on all day with scenarios like this. 

This isn't a trade secret. It's not something that's not, that's not generally know in the industry or by the pub-
lic at large. 

JUDGE: [inaudible] explain briefly if you [inaudible] how-- what your client is doing differs - 

MS. CHAFFIN: I, I … 

JUDGE: - from what they propose. 

MS. CHAFFIN: Fundamentally different-- you know, as your Honor knows from reading the record, one of 
our big-- the-- one of our big objections, if not the principle objection to this 'cause we did not want to con-
tract with the customers. We don't-- we refer the customers to third party providers, so in a typical store and 
there's a copy [inaudible] that attach in the complaint, there's a brochure that says-- you know, may have the 
Home Depot logo on the lower left but it's very clear you're going to go rent the dumpster from trash be-
gun, it was the trash begun operation that, that precipitated this lawsuit. 

So they call up trash begun, they actually can't [inaudible] of purchase the way Take It Away have pro-
posed, Take It Away [inaudible] contract and get it all done right in the store, they have to go trash begun, 
and either do it on a website or do it be telephone or in person. So they contract with trash begun, the, the 
dumpsters that are offered are different - 

JUDGE: Uhm-hmm. 



MS. CHAFFIN: - we take it away, we were to collect all the revenue [inaudible] Mr., Mr. McCormick [in-
audible] one-- out of one point and there's a real revenue co-- revenue recognition issue associated with this 
program because you'd be recognizing all kinds of revenues but then take it a-- Take It Away would have 
required us to turn over 90 percent of, of it to them because they will going to take care of all the-- you 
know, paying the holders and the disposal and the charges, etc.. 

JUDGE: And, and the revenue your client gets is basically a commission for referrals to this independent - 

MS. CHAFFIN: [inaudible] and - 

JUDGE: - dumpster business. 

MS. CHAFFIN: - and the other-- a couple of other major problems with the program [inaudible] distinc-
tions were, have you involve in a Home Depot [inaudible], because we be contracting [inaudible] in the 
store, we would, be collecting and, and [inaudible] who's dealt with Home Depot knows what that means, 
customer complaints about. So our people would be dealing with a customer calling up and saying, by the 
way can I throw my old [inaudible] and batteries in dumpster or whatever, and that-- it would just-- it road 
to small amount of money that in each transaction, the Home Depot was to get. 

Their average transaction was $400 gross, we were to get $40 for that, for all the store involvement, the 
liability, the exposure, collecting the revenues, all of that, it just-- as Mr. Stewart reported, there's not a 
[inaudible] for this [inaudible], completely different model from what we're doing, put the paper on our 
store, call him up, good, and they send us a fee, no involvement. It's, it's, it's a completely different model 
and significantly it came from four different third parties and not from Take It Away. Six years after Take It 
Away, first approached us at-- if not could have been five. 

JUDGE: Do you, do you, do you really want to go there because there are factual-- I mean, there are factual 
allegations going back and forth [inaudible] 

MS. CHAFFIN: Your Honor, I, I know, I know that's said, it said in the end of the reply brief by appellants 
and if your Honor [inaudible] please look at the record citations on that subject, there is no evidence that 
the two gentleman who started this referral programs from-- for the Home Depot had any idea about Take It 
Away had ever seen a Take It Away documents, had ever talk to anyone about Take It Away's proposal, had 
ever heard of Take It Away, there is all of the evidences and it's not-- it's corroborated direct evidence was 
that this programs would result a distinct approaches by four different firms the first one being a firm in 
Canada in 2003. 

And if the suggestion-- if there is a suggestion made at that, that [inaudible] Canada, it doesn't get us off the 
hook. An independent approach by a firm up in Canada to a gentleman at the Home Depot who's never 
heard of Take It Away, name Mobenarash, etc., immediately there's no claim of trade secret right there, it 
came in independently, it's known to us now, from an independent source. There is no evidence of misap-
propriation were use, unless there's a strict liability they preempted us through this-- not-- confidentiality 
agreement. 

From this filed of dumpsters, the-- there is, there is no way that the Home Depot can be held liable in this 
case under that agreement were particularly in joint. This-- just-- it's not there. The evidence of misappro-



priate is not there and I-- and Judge Woodlaw self included, with respect to the '93 A claim, obviously that 
claim false with the contract, with the, with the misappropriation of trade secret claims. Appellants talk 
about some-- the QLT case and it's an unjust enrichment case premise on that in a, in a long course of con-
duct, unsavory conduct. 

There's a '93 A claim uphold [inaudible] that's not here. This is a pure trade secret case with no trade secret, 
a pure breach of contract case [inaudible] enforceable contract because this information is not protectible 
under a contract under Massachusetts law inclu-- including Warner Lamber, including dynamic research, 
including the, the Erko case. If the court has no further questions, we'll rest on our brief. Thank you very 
much. 

JUDGE: All right. Thank you Counsel, about a minute of rebuttal. 

REBUTTAL ARGUMENT OF PHILIP Y. BROWN ON BEHALF OF PETITIONER 

MR. BROWN: Just two points your Honor. First of all, the contract [inaudible] use, there's no dispute that 
they [inaudible] or we believe that there's no dispute [inaudible] use, and therefore, the contract entitled to 
be enforce, with regard to the Warner Lamber case, I just like to point out to the court that in that case 
which was on a motion to dismissed, the court said, there needs to be further factual findings to determine 
whether or not the confidential and proprietary information was confidential and proprietary and so we'd 
suggest that in this particular case, on this record where there is multitude of facts and where the ultimate 
decision or the ultimate determination is a factual one, the Judge err by making a factual determinations. 
These are things that or should be done at a trial and not on summary judgment. Thank you. 

JUDGE: Thank you very much, Counsel. Thank you all. 

END OF DOCUMENT 


